
G.R. CASE NO. 179 of 2017

            IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

             G.R. CASE NO.  179 of 2017  
    (U/S- 341/323/506/34  IPC)

   STATE

-VS-

 1. SRI HEMANTA RABHA
 2. SRI MEGHARAM RABHA
 3. SRI RAMESH RABHA AND
 4. SRI BIPU RABHA
 5. SRI SABI RABHA
 

---------Accused persons.

Present:  Shri Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mr. A. Pourel

Advocate for the Defence : Mr. B. K Chetry

Evidence recorded on   : 29.11.17,  27.02.18,  20.03.18,  

03.05.18 and 21.05.18

Argument heard on   : 29.05.2018.

Judgment delivered on  : 11.06.2018.

 

J U D G M E N T

1. The  prosecution  case,  in  brief  is  that,  informant  Sri  Raj  Khungur

Basumatary has lodged the F.I.R. before Khoirabari PS by stating inter

alia that on 13.02.2017 at about 07:30 PM when he went to visit his

father in-law’s house, at that time the accused persons had wrongfully

restrained  him and assaulted  him on  his  way.  Accused persons  had

assaulted him with fist and blows. Thereafter, the informant raised hue

and cry, hearing hue and cry the village people and his father-in-law’s
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family came to the place of occurrence and then the accused left from

that place. As a result he sustained injury on his head, chest and back.

Hence this case.

2. After  receiving  the  aforesaid  FIR,  the  Officer-in-Charge  of  Khoirabari

Police Station registered a case vide Khoirabari PS case no. 05/2017, u/S

341/323/506/34  IPC.  Investigating  Officer  investigated  the  case,

recorded  the  statement  of  witnesses,  prepared  the  sketch  map,

collected the medical report and after completing the investigation, IO

submitted  the  charge  sheet  against  the  accused  persons  namely

Hemanta  Rabha,  Megharam Rabha,  Ramesh Rabha,  Sabi  Rabha and

Bipu Rabha , u/S 341/323/506/34  IPC vide CS No. 06 of 2017 dated

19.02.2017.

3. On the  basis  of  the  charge  sheet,  cognizance  of  offence  was  taken

under  Section  190  (1)(b) of  the  Cr.PC.  Necessary  processes  were

issued for causing appearance of the accused persons before the court.

Accordingly  accused  persons  appeared.  The  copies  of  relevant

documents  were  furnished  to  the  accused  persons.  Considering  the

materials on record particulars of offence u/S 341/323/506/34 IPC was

read over and explained to the accused persons to which they pleaded

not guilty and claimed to be tried.

4. During trial the prosecution had examined as many as none (9) PWs

including the M/O and I/O. The statement of defence of the accused u/S

313 Cr.P.C has been recorded. The defence case is of total denial. No

witness been examined by the defence. Argument had been heard from

both sides. 

5. I have considered the evidence on record, statement u/S 313 CrPC and

the argument advanced. For the purpose of clarity, the following points

for determination is hereby framed: 

6. POINTS FOR DETERMINATION OF THE CASE  :  

Whether on 13.02.2017 at about 07:30 PM,  the accused persons in
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furtherance of  their  common intention had wrongfully  restrained the

informant  Raj  Khungur  Basumatary  on  his  way  to  his  father-in-law’s

house  and  voluntarily  caused  hurt  to  him  and  also  criminally

intimidated  him  and  thereby  committed  the  offence  punishable  u/S

341/323/506/34 IPC?

7. DISCUSSION, DECISION AND REASONS FOR THE DECISION:  The

prosecution had examined as many as nine (9)  witnesses:

PW 1 Raj Khungur Basumatary (Informant)

PW 2 Gitanjali Basumatary

PW 3 Lakhan Boro

PW 4 Tapeswari Bodo,

PW 5 Gobinda Rabha,

PW 6 Madhu Rabha,

PW 7 Dukhu Rabha,

PW 8 Bireswar Deka (M/O) and

PW 9 Mukul Ch. Sarmah

8. PW 1 Raj Khungur Basumatary, who is the informant herein this case

has stated in his deposition that he knew the accused persons.  The

accused persons were from his father-in-law’s village. On the day of the

occurrence he went to visit his father-in-law’s house to meet his wife

Gitanjali Basumatary as she had stayed at her father's house. When he

was going towards his father-in-law’s house on the way suddenly the

accused persons had wrongfully restrained him and started to assault

him. He shouted for help. Hearing his cries his brother-in-law and his

sister-in-law  came  and  rescued  from  further  assault.  Accused  had

assaulted him with punch and slap. He had sustained injury on his ear

and chest. He was hospitalized at Khoirabari PHC. He had filed the FIR

on the next day of the incident since he and his family members were

busy in his treatment. PW1 has identified the FIR as Exhibit 1 and his

signature as Exhibit 1 (1).   

9. During cross examination PW1 has deposed that he did not state before
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the police that the day before the incident he had a quarrel with his

father-in-law. He used to frequently visit his father-in-law’s house as his

wife was suffering from illness and she stayed at her mother’s house for

few days. Rests of his cross examination are the suggestions which he

has denied.

10. PW2  Gitanjali  Basumatary  has  deposed  in  her  evidence  that  the

informant was her husband. She knew the accused persons. On the day

of the occurrence she was staying at her mother’s house as she had

been suffering from illness for few days. Her husband used to frequently

visit  her.  That  day  while  her  husband was  coming to  meet  her,  the

accused persons wrongfully restrained him and assaulted him with kick

and punch.  Her husband had shouted for help,  hearing his cries her

sister Tapeswari Boro, Binit Boro and her brother Lakhan Boro went to

the  place of  occurrence and rescued him.  She  went  to  the  place of

occurrence and found that her husband was lying in injured condition,

so they immediately took him to hospital. He had sustained injury on his

back, chest, ear etc.  

11. During cross examination she has deposed that the place of occurrence

was about 15 meters distance away from her mother’s house. There

was a culvert between the place of occurrence and her mother’s house.

When she reached the place of  occurrence,  accused had stopped to

assault her husband and he was lying on the ground. Rests of her cross

examination are the suggestions which she has denied.

12. PW3  Lakhan  Boro  has  stated  in  his  deposition  that  he  knew  the

informant as well as the accused person. The incident took place about

8 months ago at about 07:30 PM in-front of the house of Sandi Boro.

Informant was his brother-in-law. After the birth’s of his sister children,

she  stayed at  their  house  for  few days.  On  the  day  of  the  incident

informant went to bring medicine for his sister and when he back to

home, he heard sound of informant from distance and he immediately

went  forward  and  saw  that  accused  persons  had  assaulted  the
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informant.  Informant had sustained injury  on his  head and profusely

bleeding  from  his  ear.  Immediately  he  had  taken  the  informant  to

Khorabari State Dispensary for treatment. Thereafter, informant lodged

the FIR.

13. During cross examination he has deposed that he did not remember

the day and time of the occurrence. He also did not remember the date

when the informant  was  examined.  The  house  of  the informant  was

about  7  mile  distance  away  from  his  house.  Rests  of  his  cross

examination  are  the  suggestions  which  he  has  denied.  The  place  of

occurrence was about 150 meters distance away from his house. He had

not seen that the accused had assaulted the informant. When he went

after hearing hue and cry, he saw accused standing with a “tangun”.

Rests of his cross examination are the suggestions which he has denied.

14. PW4 Tapeswari Bodo has deposed in her evidence that informant was

her brother-in-law. She knew the accused persons. About one year ago

at about 07:30 PM the incident took place. On the day of the incident

her sister Gitanjali Basumatary has been suffering from illness, so her

brother-in-law Raj Khungur Basumatary went to bring medicine for her

sister. At that time she heard noises from the distance about 200 meters

and immediately she came out from her house and saw the accused

persons  standing  with  a  “tangun”.  Her  brother-in-law  had  sustained

injury on his head and profusely bleeding from his ear. Immediately he

was taken to Khoirabari Hospital.  Brother-in-law stated her that accused

had  assaulted  him.  Accused  had  also  broken  his  cycle  and  mobile

phone. 

15. During  cross  examination  PW4  has  denied  the  suggestion  that  Raj

Khungur  Basumaytary  used  to  stay  at  their  house  as  “ghar  juwai”

(husband who stays in his in-law's house). The occurrence took place

about 1 KM distance away from her house and at that time she was

present  at  her  house.  She  did  not  remember  the  date  when  the

occurrence took place. The incident took place in the month of “Fagun”
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and night hours. She did not see the occurrence. She had not seen that

the  accused  had  assaulted  the  informant.  Rests  of  her  cross

examination are the suggestions which she has denied.

16. PW5 Govinda Rabha has  stated in  his  deposition  that  he knew the

informant as well as the accused persons. About 3/4 months ago this

incident took place. On the day of the occurrence when Raj Khungur

Basumatary coming on his bicycle then he fell down on the culvert and

sustained injury. He did not know that accused assaulted the informant.

Prosecution declared PW5 as hostile. 

17. During cross examination PW5 testified that he had not stated before

the police that accused had assaulted the informant. 

18. PW6  Madhu  Rabha  has  stated  in  his  deposition  that  he  knew  the

informant as well as the accused persons. This incident took place about

7/8 months ago. On the day of the incident informant was coming on his

cycle  and then he fell  down on culvert  and sustained injury.  He has

denied the suggestion that he had stated before the police that there

was a quarrel between the informant and the accused persons.

19. During cross examination PW6 has stated that police did not record his

statement. He had not seen that accused had assaulted the informant.

20. PW7  Dukhu  Rabha  has  stated  in  his  evidence  that  he  knew  the

informant as well as the accused persons. On the day of the incident

informant had mase noises at their village by consuming alcohol. When

village people and accused persons came and restrained the informant,

he went to assault the accused persons with “lathi”. He had not seen

that the accused had assaulted the informant. 

21. PW8 Dr. Bireswar Deka, the M/O herein this case has deposed in his

evidence that on 13.02.2017 he was posted at Khoirabari PHC cum CHC

as  MO and  that  he  had  examined  Raj  Khungur  Basumatary  and  on
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examination he had found the following:-

(I) Patient complaint pain in the left ear, left thigh and back of the

chest. PW4 stated in his opinion that the injury was simple in nature

and caused by light  blunt  object.  PW8 has identified the medical

report as Exhibit 2 and his signature as Exhibit 2 (1). 

22. During cross examination PW8 has stated that he was posted as MO

(Homeopathy). He had not seen any bleeding from his injury. He further

stated  that  this  kind  of  injury  received  due  to  fallen  down from the

cycle. 

23. PW5 ASI Mukul Ch. Sarmah, the IO herein this case, has deposed that

on  15.02.2017  O/C  Someswar  Borah  had  received  an  FIR  from  the

informant Raj Khungur Basumatary and registered a police case. After

registering the case O/C Khoirabari PS had endorsed him for preliminary

investigation. Thereafter he had visited the place of occurrence, drawn

the sketch map, and recorded the statement of the witnesses. Informant

had himself gone to the hospital for treatment, so he only collected the

medical report of the informant. He had arrested the accused persons

and allowed them to go on bail as the offence was bailable in nature.

After completion of the investigation he has submitted the case diary

(CD) to the O/C Someswar Borah. He has identified the sketch map as

exhibit 3 and his signature as Exhibit 3 (1). Exhibit 4 and Exhibit 4 (1)

was the signature of Someswar Borah, identified by him. 

24. During his cross examination he has deposed that the case has been

registered on 15.02.2017 at about 03:00 PM. It was not mentioned in

the FIR that as to why the FIR lodged after two days of the incident.

When he recorded the statement of the informant, at that time he had

not seen any injury on his body.  Witnesses Dukhu Rabha has stated

before him that informant had stated against the Christan religion. Rests

of his cross examination are the suggestions which he has denied.

25. Learned APP has stated during the course of argument that prosecution
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witnesses were consistent in their deposition that accused persons have

assaulted the informant and caused injury, so they may be convicted as

per law. On the other hand learned defence counsel has stated that the

prosecution witnesses were contradictory to each other. There was no

eye witnesses in this case. He further argued that the victim was not

sent to hospital on police requisition. It has also argued that the date of

occurrence was on 13.02.2017 and the date of filing the FIR was on

14.02.2017. There was one day delay in filing the FIR, but informant has

not mentioned in his FIR that as to what reason he has lodged the FIR

after two days of the incident. That apart, no injury was found by the

doctor at the time of examination of the victim. He further argued that

none of the prosecution witnesses have supported the prosecution case

and no articles have been seized by the police. So, he prayed to acquit

the accused persons from this case. 

26. After carefully perusal of the evidence available on record it is revealed

that PW1 Raj  Khungur Basumatary is  the informant herein this case,

PW2  Gitanjali  Basumatary  is  the  wife  of  the  informant,  PW3  is  the

brother-in-law of the informant, PW4 is the sister-in-law of the informant

and PW4 Gobinda Rabha, PW6 Madhu Rabha and PW7 Dukhu Rabha all

the  independent  witnesses  herein  this  case.  Having  considered  the

evidence of all the prosecution witnesses, it is seen that PW1, PW2, PW3

and PW4 are the interested witnesses as they all are the near relatives

of  the  informant.  PW5,  PW6  and  PW7  have  not  corroborated  the

evidence of the informant and the prosecution case at all. They made a

total contradictory statement by stating that the informant Raj Khungur

Basumatary had sustained injury by falling down from the cycle.  They

even deposed in their evidence that they do not know anything about

the assault committed by the accused persons. The most vital witness is

PW8 Bireswar Deka, the MO herein this case. PW8 while deposing in his

evidence  stated  that  on  13.02.2017  he  had  examined  Raj  Khungur

Basumatary and on examination the patient i.e Raj Khungur Basumatary

had complaint pain in his left ear, left thigh and back of the chest. Thus,

having perusal of the evidence of M/O, it is found that the doctor did not
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found any injury while examining the informant Rajkhungur Basumatary.

Thus,  the  evidence  of  the  informant  and  the  M/O  is  found  to  be

contradictory to each other. Hence, I hold that prosecution has failed to

prove  the  alleged  offence  against  the  accused  persons  beyond  all

reasonable doubt.    

O R D E R

Under the facts and circumstances of the instant case, it is found that

prosecution has not been able to prove the case u/S 341/323/506/34 IPC

against  the  accused  persons  namely  Hemanta  Rabha,  Megharam

Rabha, Ramesh Rabha, Sabi Rabha and Bipu Rabha  beyond reasonable

doubt and hence accused persons are acquitted from the charge u/S

341/323/506/34  IPC  on  benefit  of  doubt  and  set  them  at  liberty

forthwith. 

The bail bonds of the accused persons shall remain in force for next six

months as per provision of section 437(A) CrPC.

The judgment is given under the hand and seal of this Court on this 11rd

day of June, 2018.

                            (N. Lahkar)

                         Addl.   Chief Judicial Magistrate  
              Udalguri, Assam. 

Dictated and corrected by me:

        (N. Lahkar )                           

        Addl. Chief Judicial Magistrate.                     
         Udalguri, Assam.           
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 APPENDIX

A. Prosecution witnesses        :PW 1 Raj Khungur Basumatary (Informant)

PW 2 Gitanjali Basumatary

PW 3 Lakhan Boro

PW 4 Tapeswari Bodo,

PW 5 Gobinda Rabha,

PW 6 Madhu Rabha,

PW 7 Dukhu Rabha,

PW 8 Bireswar Deka (M/O) and

PW 9 Mukul Ch. Sarmah

   B. Court witnesses : Nil

C. Defence witness :         Nil.

D. Documents exhibited :Ext. 1 – FIR
 Ext. 2 – Medical report
 Ext. 3 – Sketch map,
 Ext. 4 – charge sheet

Addl. Chief Judicial Magistrate
       Udalguri, Assam. 

Typed and transcribed by me:

(Rupam Das/Stenographer)
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